
o much stuff is thrown 
at us during our first Syears, it's no wonder I 

didn't know about it. Most of 
the officers I worked with 
never heard of it either. So 
when Ricky stalked by me 
holding that illegal 30.06 I 
figured I had him good. Shot-
gun deer season is open. You 
have a rifle, a deer permit. 
Not a lot a guy can say here. 

About an hour earlier I'd 
buried myself in a leaf pile 
after finding his truck along 
the road. He had a habit of 
violating so I figured the 
stake out would be produc-
tive. After a brief foot chase 
he was arrested and jailed. 
Many charges were filed but 
it was the rifle case I really 
wanted. According to the 
calls coming in, that gun had 
killed lots of illegal deer. 
Now I had a chance to take it 
out of commission, send a 
message. 

It was during the pretrial 
conference I found out the 
case wasn't what I thought 
as the prosecutor explained 
how my on-site interview – 
actually the lack of it – had 
created a gaping hole in the 
evidence. He made clear that 
Ricky now would, in fact, 
have a lot to say.

Roots in common law
The necessity justification 

was embedded in early Eng-
lish common law initially 
applying only to life saving 
situations. But in the early 
1900's states began codify-
ing (about half the states 
now have necessity statutes) 
the common law language. 
Modern day statutes are 
more liberal and cover just 
about any “choice of two 
evils” circumstance. A 
greater harm vs. the lesser harm is now 
the standard rather than life vs. death.

The language of necessity statutes 
(Illinois was the first to codify in 1961) 
often classifies it as a form of justifica-

tion rather than an excuse. Meaning, the 
law focuses on the person not the act. 
Common elements found among U.S. and 
Canadian statutes are:   
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  The person was faced with 
a choice of two evils and he 
chose the lesser

  The person must be faced 
with a clear and imminent 
danger

  There must be a direct 
causal relationship be-
tween the action and the 
harm to be averted

  There must be no effective 
legal way to avert the 
harm

  The harm that the person 
will cause by violating the 
law must be less serious 
than the harm he seeks to 
avoid

  The person's actions are 
evaluated in terms of the 
harm that was reasonably 
foreseeable at the time, 
rather than the harm that 
actually occurred

  The person acted to avoid a 
grave harm not of his own 
making

There are two categories of 
defense; 1) I did not do it 
2) I did it but. A defendant 
using I did not do it, admits 
nothing often stating he was-
n't there. Using I did it but, 
requires an admission but 
there are facts that absolve 
the action. This is the legal 
foundation for the affirmative 
defense of necessity.

The defense attorney's goal 
is to convince the court to 
include a necessity instruc-
tion for jury consideration. If 
successful, this instantly 
transforms and complicates 
the prosecution's case. Not 
only must the prosecution 
prove the underlying case 
they must now disprove ne-
cessity evidence. And a defen-
dant must only produce 
“some evidence” that his 
conduct was justified to gen-
erate this instruction. De-

fense attorney Steve Bush says that's 
easy to do. “The defense is relatively easy 
to get to the jury, its a small burden to 
overcome,” Bush said. “Facts come out at 

 

The Affirmative Defense of Necessity 
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Necessity: 720 ILCS 5/7-13

Notice how the state has an additional burden placed on them in this Iowa 
deer case.  Not only do they have to prove elements of the underlying case, 
in addition, they must disprove a choice of evils defense. The jury is 
mandated to consider the necessity defense during deliberations. 

Conduct which would otherwise be an offense is justifiable by 
reason of necessity if the accused was without blame in 
occasioning or developing the situation and reasonably believed 
such conduct was necessary to avoid a public or private injury 
greater than the injury which might reasonably result from his 
own conduct. Source: Illinois Compiled Statutes.
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by Jeff Baile                                  Certified Forensic Interviewer 

   

trial and the judge determines whether 
to allow the instruction.” 

Defendants are not automatically 
acquitted but the jury must consider it 
during deliberations. So keeping a neces-
sity instruction from ever reaching the 
jury (or judge) is what we shoot for. We 
then eliminate one and often verdict-
changing defense. Discovery rules re-
quire the prosecution be notified that a 
defense of necessity will be raised and 
there should be a document in the file 
indicating this well ahead of trial.

Interesting non-wildlife decisions
The necessity defense is used in miti-

gating just about anything, even escape. 
An inmate walked away from an Illinois 
work camp in 1977 after being sexually 
assaulted and death threats leveled. He 
was found guilty of escape but the con-
viction was reversed and sent back for 
trial after the Supreme Court ruled the 
jury should have been allowed to con-
sider necessity. A jury also acquitted a 
Texas man in 1996 after the jury was 
allowed to consider a choice of two evils 
defense when the escapee was threat-
ened by his cellmates if he didn't escape 
with them. Even though he did not sur-
render afterwards he was still acquitted 
of the escape charge. 

The defense of medical necessity use 
of marijuana was first successfully es-
tablished after a person smoked dope in 
D.C. to regain his eyesight due to glau-
coma. In deciding to allow the instruc-

tion, the court said the evil (blindness) 
he was averting was greater than the 
act he did (growing marijuana in his 
house). The National Organization for 
the Reform of Marijuana Laws says that 
the person must be able to show their 
life was in jeopardy and no other alter-
native was available. Medical testimony 
is required to get a jury instruction of 
medical necessity.  

It seems just about any criminal act 
can be necessary. In one Illinois case the 
defendant was acquitted when, while 
drunk, he said he had to move his 
parked car a short distance (the lesser 
evil) to prevent it from being hit by pass-
ing snowplows (the greater evil). 

A restaurant owner even successfully 
used necessity after being charged with 
providing an ashtray (a cup of water) in 
her otherwise smoke free business. 
Defense filed notice stating: 

The evidence in support of the necessity 

defense herein will show that Defen-
dant reasonably believed she needed to 

provide a cup of water to a patron which 

the customer thereupon used to dispose 
of spent cigarettes, where providing the 

ashtray prevented a greater harm, to 
wit, improper disposal of cigarette 
butts. This was the only reasonable al-

ternative to prevent the greater harm… 

An environmental group in Massa-
chusetts successfully argued a blockade 
of their neighborhood garbage dump 
after members prevented trucks from 

dumping noxious gar-
bage. All were acquitted 
after the jury found the 
greater evil was to allow 
toxic material into the 
dumpsite. 

Speeding tickets are 
also open to necessity 
claims although I didn't 
find any successful ones. 
For example, in State v. 
Meilahn (1987) Wis. 
Court of Appeals, the 
defendant was cited for 
driving 30 mph over. The 
driver said his passenger 
was having an insulin 
attack, a true statement, 
and felt he would die if he 
didn't get attention. At 
normal speed the trooper 
followed him to a local 
hospital but the passen-
ger declined a doctor. He 
said he had eaten in the 

This burglar claimed he broke into a state park office to get away 
from a lighting storm. To prevent a necessity instruction from 
reaching the jury the immediate weather conditions were recorded 
and the suspect was asked about them. Where did you see the 
lighting? How many strikes did you see? How far away was the 
lightning etc.? The suspect could not plausibly respond to these. 
Direct “necessity questioning” can often head off a choice of evils 
jury instruction. The boots he is wearing were stolen from the office.

interim alleviating the problem. The 
court held the driver could have called 
an ambulance or his passenger could 
have eaten earlier instead of speeding. 

In 1984, an Alaskan trooper arrested 
a female for impeding traffic and driving 
while suspended. During trial the sus-
pect testified she had to drive because 
her mother, who had previously been 
driving, had a migraine causing inca-
pacitation and a traffic jam. Thus, she 
faced a choice of two evils. Sit in traffic 
causing congestion or drive her mom 
home. Her decision was to drive. The 
driver, though, initially told police the 
car was not working right, never men-
tioning the headache. Even though the 
headache was never revealed to the 
trooper, the court found her not guilty by 
reason of necessity. The defendant's 
testimony was completely inconsistent 
with on-scene questioning. Yet the court 
nonetheless reversed her conviction 
stating “her lack of silence” (5th amend-
ment) about the headache could not be 
used to impeach her. 

Keep this particular ruling in mind. 
Even though a person doesn't tell you 
about their “necessity” we have at least 
one case here that says it didn't matter. 
This is why our on-site interview needs 
to be very thorough. We should not rely 
on making headway in court that a par-
ticular defendant didn't bring up the 
emergency they were experiencing. I 
imagine there are other cases out there 
that a defense attorney could root up to 
buttress their client's contention.

Wildlife 
 A number of cases, some quite old and 

with varying outcomes, deal with wild-
life damage. The Supreme Court of 
Washington in 1940 (State v. Rathbone), 
reversed the conviction of a landowner 
charged with killing an out of season elk 
that was doing damage to his property. 
The court ruled the jury, in essence, 
should have been allowed to consider 
necessity during deliberations. In Com-
monwealth v. Hagan (2000), the defen-
dant was convicted of killing nuisance 
deer and elk contending they were dam-
aging crops. The court said the owner 
was allowed to have a “justification” jury 
instruction and sent it back for trial. He 
was found not guilty. 

In another Pennsylvania case, Com-
monwealth v. Galvlock (2007), the trial 
judge convicted a landowner of killing an 
elk out of season ruling, “…defendant 
failed to even consider any of the alter-



natives before destroying the animal we 
find that he has forfeited his right to a 
justification defense.” The defendant 
also claimed he had an unqualified right 
to kill any game on his property doing 
damage. The court disagreed stating he 
had to exhaust all other possibilities be-
fore pulling the trigger. His conviction 
was affirmed on appeal.

The Supreme Court of Washington 
(State v. Vander Houwen 2008) recently 
reversed the conviction of a landowner 
who killed 10 nuisance elk that were 
damaging an orchard. The high court 
said the trial court improperly disal-
lowed a necessity defense stating in part, 
“…this defendant was denied jury in-
structions regarding his constitutional 
right to reasonably protect his prop-
erty….”

An Ohio person claimed he killed an 
owl for continually killing his fowl. He 
was found guilty but the 1997 conviction 
was remanded because the trial court did 
not allow the jury to consider there was 
no other choice.

A good Washington case to file away 
rejects necessity for a common wildlife 

defense. Mercy killing. The case of State 
v. Bailey, 77. Wn. App. 732 (Div. III, 
1995) actually deals with antler restric-
tion, but necessity was asserted after the 
defendant said he killed the small buck 
because it was wounded. In rejecting ne-
cessity, the court said in part:

...even if hunters were competent to 

determine whether or when an inured 
animal will die from its injuries, the 
opportunities for abuse are enormous. 

For this reason alone, we conclude the 
necessity defense is unavailable for 

violations of game animal laws.…

A federal court denied a request to al-
low a necessity jury instruction in an-
other wildlife case, this time a hawk, 
when the defendant claimed he killed it 
to protect poultry. The District Court in 
Massachusetts (2003) said that in addi-
tion to an apparent lack of a federal ne-
cessity law, the defendant still did not 
exhaust all legal possibilities before kill-
ing the bird, including applying for a dep-
redation permit.

After killing a bear that was eating 
their moose carcass, a 
pair of Alaskan hunters 
claimed there was no 
other choice if they 
were to save their har-
vest. The Court of Ap-
peals affirmed the con-
victions and forfeited 
the aircraft used, 
largely on testimony of 
the game warden who 
witnessed the airborne 
attack. The warden tes-
tified the suspects did 
little to drive off the 
bear spending only four 
minutes circling before 
shooting it. The court 
ruled the defendants 
did not use up all reme-
dies before killing it 
and apparently the 
panel was not im-
pressed either that they 
had their picture taken 
with the dead bear. 

I have to believe him
This is what the 

judge said as he ruled 
Ricky's case way back 
in 1982. It was a bad 
ruling then and it's still 
bad today. I do under-
stand his thinking now 
however. Left with only 
one side to the story, 
the judge really had no 
choice (he said this) but 
to believe him. A little 
more forward thinking 

on my part that day and I may have got-
ten the other (probably the real) side. 
Handling that situation today I might 
have asked about his hunting. Did he 
shoot at anything? See anything? 
Wound anything? How long have you 
been hunting? Tell me about your day.  

If Ricky is to be believed, he had 
hunted earlier wounding a deer with a 
shotgun. With no shells left to finish it 
off he went home for more, finding 
plenty of rifle shells but no shotgun 
slugs. In order to avoid losing the deer 
(greater harm) he took the only gun he 
had shells for (lesser harm) even though 
it was illegal. His testimony was that he 
couldn't find the deer and was heading 
back to the truck when arrested.

Even though the defense presented no 
evidence of any such deer the judge still 
chose to believe him and not me. That 
hurt. And when I tried to inject testi-
mony about Ricky's lack of disclosing the 
supposed deer to me, the judge ruled it 
irrelevant. Sound familiar? 

So he was acquitted and got the rifle 
back. This incident could be considered a 
small loss. Consider though, that this 
was a person who by career's end I would 
arrest over twenty times for a wide vari-
ety of wildlife crime. Had he lost his fa-
vorite gun when he was young maybe he 
would have gotten the message. Maybe I 
could have prevented more animals from 
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An Iowa tree farmer asked (see below) CO Shawn 
Meier to write him a ticket for killing this nuisance 
deer.  He wanted to test a 90 yr. old Iowa 
necessity decision (State v. Ward) that allowed 
landowners to kill pesky deer. A jury rejected his 
claim largely because he did not prove 
“substantial” damage to his property and did not 
exhaust all other possibilities, one being he 
refused to allow officers to inspect the damage.

Voice Mail: “Yes Shawn, Kevin…here north of 
Clarence, I think you know where I live. Hey I just 
caught…another state deer trespassing on my 
property and naturally I had to shoot it. So I just 
wanted to report that to you. I thought maybe you 
want to come out, and threaten me or arrest me or 
have your picture taken with it. Um I will be 
waiting for ya, alright you got my telephone 
number… Hope to see you latter, bye.”
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being killed had I won. Even though I 
didn't catch him with this particular 
gun, over the next 20 years I would be 
told many times about deer he was kill-
ing with the rifle he got back when he 
“beat the warden.” Some of those stories 
came from Ricky himself. 

Listen for justifications
My reviews of over fifty cases suggest 

we need to really listen, listen for justifi-
cations. It's the why in their story that 
needs attention. Kevin Lyons, an Illinois 
state attorney, agrees and says that this 
is often an early sign necessity might be 
raised, adding that a defensive interview 
can frequently head off problems. “Lis-
ten closely for any excuse they say that 
they were compelled to do something. If 
you hear something like that, then your 
interview should follow that path.” 

Jason Snyder of Montana heard just 
that in a lion self-defense case. Disbe-
lieving the suspect's free recall, he 
quickly had him write it out. That locked 
in his story which gave Jason terrific le-
verage. Extensive post interviews and 
forensics completely disproved that writ-
ten account. The pressure Jason created 
through his initial interview closed any 
chance a necessity defense would work 
later as he tried to spin the facts. The 

defendant was obliged to plead guilty.  
When a person has an illegal dead 

snake claiming self-defense, Mike 
Lathroum from Maryland says he looks 
for overkill first. “If he has small chil-
dren with him and the snake is pretty 
mangled I would probably be more in-
clined to believe his story,” Mike says. 
“Typically people who are afraid will 
overkill, snakes going to a taxidermist 
would be in good shape.” Mike also looks 
for things like a camera or snake collect-
ing equipment. He follows the necessity 
questioning path if these are present.

If someone even hints at necessity, 
take Mr. Lyons' advice and follow that 
trail. Be creative. Think out of the box. 
Ask way more questions than you need 
right there on the spot. Try to envision 
all the different ways the person could 

Jeff Baile is a retired conservation officer from Illinois. 

Write to him at: 3408 West Chartwell Road Peoria, IL 61614 

or call:  309.692.3251 (home)   309.370.2580 (mobile)

or e-mail to: JeffreyBaileandAssociates@comcast.net 
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spin facts a year later at trial. If Mr. 
Bush is correct – that necessity jury in-
structions are easy to get – then your on-
scene interview becomes even more im-
portant.   

Thank you to Tim Grenoble (PA), Jason Raup 

(PA Attorney), CO's; Mike Lathroum (MD), 
Shawn Meier & Andrew Keil (IA), Mike Lyne 

(IL), Jason Snyder (MT), Steve Bush and Jason 
Netzley (Illinois defense attorneys) and Kevin 
Lyons (Peoria County Illinois State's Attorney) 

for providing research and direction. The major-
ity of cases cited were located through search 

engines LexisNexis Legal Research, ProQuest 

and WilsonWeb. Other engines include Google, 
Yahoo, AltaVista, & Metacrawler using search 

terms: necessity defense; affirmative defense 
of necessity; wildlife necessity defense; history 
of necessity defense. 
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O.K. folks here's the deal. There are a lot of 
officers out there that do not subscribe to this 
magazine and its been that way for a long time. 
As a matter of fact there are about 4,000 officers 
across North America that still do not subscribe. 
Why not? This is YOUR magazine. It is written for 
you, by you and about you...and if that's not worth 
about 5 cents a day then I don't know what is. 

Contact Stephanie Kutch, our subscriptions 
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Give her a call. She looks forward to hearing 
from you!
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